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Arising out of Order-in-Original No. 17/ADC/MR/2022-23~: 31.05.2022, issued by
· The Additonal Commissioner, CGST, Ahmedabad North ·

~4"1ci1eBttf cb"f ~ i:;cr -qw Name & Address

1. Appellant
Mis. Construction & Design services, sector ET-19/33, C&DS Unit 41, Sterling
City, Near Water Tank, Ahmedabad, Gujarat-380058

2. Respondent
The Additional Commissioner, CGST, Ahmedabad North, 1st Floor, Custom

House,Navrangpura, Ahmedabad-380009
al{ anf@az 3r8a 3mar a ariihs rpra aar a sa 3mat sf zqenferfa

flt aa; lg gr 3rf@eat at an z gatervr am4a ugd a aar &
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way :

sTlaal nr gterur arr
Revision application to Government of India :

() hr sari zyea 3rf@,fr, 1994 #l err ru Rh au; Tg arc?i a i q@ad
rt at su-end # per qua # sift galerur ml 3Rh if@ra, rd 7al, f@a
li?llci1ll, m fcl1WT, -=cft"~ ,:jfurc;:r, \ifTcR hu qa, ia f, { fact : 110001 cbl° cBl" fl
arfeg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) "llfG 1=fTc'1" c#l- 6TFlme i ura ht zf ara f4at qorn znr arr ajar ?i
ur f0Rh qasrn a aw usrr i ma umra g;f ii, zu fa# arugrIr zur ruer i are
a fa4l ran i a fa#t rugrnw ? "ITT 1=fTci1" al ufznr a hr g{ t I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.~--
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(d) 4rd # are fas# lg zur 7? i Raffmr w zn nr a Raf#fur sq]tr zres aa ma u
qr«a zyc Razmaitna are fa) n; rrr ii f4ff -g I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the m;:mufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

aiR Gala l uraa zca :fRTR frg uh sqel #Ree mu at r{ & at ha arr it z
enrr gi Rm a ynfa snga, srf wr tJTfur err wn:r w a ar ii far 3rffa (i2) 1998
err 109 arr fga fang mug st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) #tu Una zyen (r9la) far441, 2oo1 Ru 9 3ifa faff ua in gy--o at
4Reil i, )fqa arr?r If am?r hf fat 4hma fu pe-amt vi aria arr at
c,1-c,1 "ITTfflJT cfl x=rr2:T Ufa am4a fhn urr afgl sr rr arr s. nr qgrfhf 3W@ tITTT
35-~ if~mr cBT cf) TfciA r er €tr6 arar atf ah eht a1fag1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~Fc\ur,=r~ cfi W2:T Gsj icaa a v cal4 qt qr \Nffi cp1=f "ITT "ill~ 200/- ~ TRfR
#l Gr; ail ugj ivasv card a nar gt it + ooo/- · cb"r 1:b'TT-r :fIBR c#l- ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

far grce, b4tr Gnat gen gi ara 3r4la arznf@raw If 3rgG-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #34tasn yen or@fa, 1944 #l err 35-4l/as--z # sifa- '

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

~fu@ qR-c8i c; 2 (1) en if ~~ cB" 3Tc1Jqf cn'T oTlTlc'f, 01lflc11 #meval gyve,
at; 3na gen gi vars 3rfl#tr mrznf@rawr (free) 4t uf?a #tr f)f8at,

'1l5l·lc\lcillc\ if 2nd l=ll'ffi, isl§J..JI ctl 'J-fcFf, '3ffi«IT ,frR'c.iFlll I{ '5'i$J..J~lisll ~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar ofa branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf? gr 3mar i a{ p sn?vii ar arr sh at r@)a pi sir fg #ha qr 4rar
oqfaa iq fa5u Ga nRe; gu rezr a ea gg sf fa frar rah cpflT xl ffi cfi ~
zJenfRrf 3flt1 nznf@raw1 ant va rat zu a€hral cn'r -q-cn~~ \i'ITfil -& 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria· work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) araraa zyea an@rfmr 197o zrn izihfra t 3rpP-1 a 3if [ff fag 3Tra
3m7ea ur ea or?gr zrnfenf ufu f@erart a ams i r@la a6l va qR u xri.6.50 {ff-[
cpl =rnru yea Reas mm en a1Rey
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit vi«if@u mai ast fiarw a} are fqif a) ail sf) nrt 3raff fhu urarit
@ha ye, a€hr sqla ye vi hara ar4la mnf@row (mrufRaf@) fm, 1982 ii
Rfe at
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) v4it zye, ah qr ye vi ara r4l4tr nrznf@rawr (Rrez), # uf ar@hi a
mt ii afar ir (Demand) yd is (Penalty) cBT 10% ~ \JIT-IT cl?BT -3rf.=rcrr<:r % I~ .
3ff@raar qas 1o an@lsug & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4a3Ta zyeasj tarah siafa, y,fretgr"a4cana]ir(Duty Demanded) -
(i) (section) isupaaeafufRauf,
( ii) 1w:rr neaahr&zfeza6lft,
(iii) @}RefuilaRu 6 ahea2aft.

c:> aesaifarfluse srar#lera], srfler atfarrt h fut;" -g:cf~ cr-=rr
~T[tlTi .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

-....> (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
At; er cnr2raufsra If@rasuarr sirzyea rrar yea ur aus Ralf4atata fhg ugye4 ..«.·«, &!$39._kilomrarrr sf sraiha aus Ra1Ratas avs# 1o4rarruelsrma»at el

(({( ~ )} f;) . In view of above, an appeal against this mcter shall lie before the Tribunal on
·, "~~~n•~· ,✓,~:patYment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
'· . ....._ ·o ~-" penalty, where penalty alone is in dispute."

'-....'\St.--~,u•
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ORDER-IN-APPEAL

M/s. Construction & Design Services, Sector ET-19/33, CDS Unit 41, Sterling City
Near Water Tank, Ahmedabad-380058 (hereinafter referred to as "the appellant") have
filed the present appeal against Order-in-Original No. 17/A4DC/MR/2022-23 dated
31.05.2022 (hereinafter referred to as "the impugned order") passed by the Additional
Commissioner, Central GST, Ahmedabad North (hereinafter referred to as "the·
adjudicating authority"). The appellant were holding Service Tax Registration
No.AAALUO256CSD052 had provided Works Contract Service.

2. The facts of the case in brief are that the DGCEI LZU, Lucknow had initiated
investigation against M/s. Construction & Design Services (a part of UP Jal Nigam) for
non-payment of service tax on construction services/ work contract services provided by
them to Government. Exemption on construction services provided to the Government
was withdrawn vide Notification No. 06/2015-ST read with Notification No. 09/2016-ST.
Various units of M/s Construction and Design Services were found not paying Service
Tax on construction services provided to government in government agencies. During
investigation by DGCA Lucknow Zonal Unit, Lucknow, it has been observed that there
were total 53 registered units which are located in various City/ towns in the state of·
Uttar Pradesh as well as other states. Therefore, DGCEI, Lucknow Zonal Unit vide letter
No. DGCEI/LZU.INV/Gr.F/19/2016 Dtd.08.06.2018 intimated various formations and one
of units of (M/s Construction and Design Services) was the appellant unit which falls
under the jurisdiction of the CGST Ahmedabad North Commissionerate having Service
Tax Registration No.AAALU0256CSD052. Therefore, an inquiry was initiated in respect of
wrong. benefit of exemption Notification No.25/2012-ST dated 12.06.2012. Summons
were issued and in response to the summons, the Project Manager of the appellant has
submitted some copies of letters issued by Navodaya Vidyalava Samiti (NVS), Noida to
The General Manager, N-9, C&DS, UP Jal Nigam, WP-21 Sector-71, Noida regarding
Administrative Approval and Expenditure Sanction by NVS. The appellant also submitted
details of amount received for the services provided by them, vide their letter dated
22.02.2021. However, it was noticed that some of the works contract services, ·
as detailed in Tabel-1 below provided did not fulfill the conditions as provided in the
exemption notification as the agreement was not finalized before-01.03.2015 as per the
conditions in Entry Sr. no. 12{A).

Table-I

Funds received details

April, 2017 to June
2017

April, 2015 to March April, 2016 to March
2016 2017

·- --1-----~--------------------·------~--------Sr.N Project Name & G.O.No./
o. Circle Shansades

No/Letter
No.

Date Amount Date
(in lac)

--.---..
Amount Date Amount
(in lac) (in lac)

4

34.36

26.11.201

Constructio F.2­
n of 40(37)/20

Boundary 4111 07- 09.09.201
Wall at JNV 674 NVS(W)da 5
Ahmedabad ted

_GUarat)_,,_295?o15_,1- I

1
,----··------....

4 ian,
- wvuG.

$, ;

2
±e

·--------- ------------·---·- -·----------------- -- ---· - - . . - - - ·-·--------·· ·- ---------'------·--- -- ---
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5.

09.3.2016 20.44¢ - - . - . - - ----- - - --- -- ----- - -------- -

2005.1.2017NVS/(M&
R)/P/date

cl
29.6.2016

4112
426

He-
construclio

n of
l3oundary at
JNV Amreli
(Gujarat)

TOTAL 118.67
·o- +a. . oa a«a. a«aoaaa. ya« as . a. . aaaao -oa.as a a. . .

F.2-
40(25)/07

TOTAL 223.73. . F.2- . -- . . ...
Additional 40(25)/07
work al JVV - NVS(W) •

Amreli 4112 dated

3 _(Guara). _427_ 29.6.2016,- 0501.201716.07_1104.2017 9.27

08.02.2017 130.09]lblap.......

elated

TOTAL 16.07 9.27
. F.2- - ­
40(37)/20

07­
NVS(W)
Ph-A/183

JNV

Construclio

- - --- . . . --- . -- ---- ··-· --- ---- --- ---------- ----------- --------· ---------- ---··---- -------- ---- - -- ------- ---··--·--·· - . ---

Ahmedabad 4 107 27.10.201

LI ... (Gujarat)__ 767 6 05.01.2017 16.07 04.04.2017 367.27--------- -~-------------- ------- ------ ------------- ------------- ·•·-···--·-··--·-

... ----·-··-·- ······--···-·--··-·- ·- ------ ----- ---··------------- _ 29.6.2017-- _ 470.78__

_ ---· ····-· __ ... _. !g_:r~~--- ··-·----- -···-··-·---·---. 16:g? . _. ~~~.gs _
GRAND

. -·-·····---·-···· --·-·· TOl°{\L ·-·----···-- 118,67 255...:~?._._ --~-~?:.§2__

2.1 It appeared that the agreement / GO / Shashnadesh for "Construction of
· Boundary Wall at JNV Ahmedabad (Gujarat)", "Re-Construction of Boundary Wall at JNV
Arnreli (Gujarat)", "Additional work at JNV Amreli (Gujarat)", "Construction Phase-A at

JNV Ahmedabad (Gujarat)" has been executed on 29.05.2015, 29.06.2016, 29.06.2016
and 27.1.0.2016 respectively. As the condition of Entry no.12 A of Notification 25/2012
dated 12.06.2012 is not fulfilled it was therefore observed that the appellant is not
eligible to avail the benefit of exemption under'Sr. 12A of Notification No, (a), (c) and (f)
as was withdrawn w.e.f. 01.04.2015 vicle Notification No. 06/2015-ST dated 01.03.2015
and further vide Notification No. 09/2016-ST dated 01.03.2016, a new entry 12A was
introduced wherein the benefit of the exemption was made available to the contracts
which .had been entered into prior to the 1st Nllarch, 2015 -and on which appropriate
stamp duty, where applicable; had been paid prior to such elate. It was observed that the
above contracts were carried out after 01.03.2015 hence it appeared that the appellant
was not liable for exemption under above notification. Therefore, in terms of Rule 2A (ii)
(A) & (B) of the Service Tax (Determination of Value) Rules, 2006, the· valuation of works
contract/construction · services rendered by the appellant was clone by considering
abatement of 70% and 40% respectively.

Table-2

11216446 650554
...... -·· •----------------· -
20247059 2125941

Period Gross Value

11867000
­

22373000

5

Reverse
calculated
taxable value

S.T. liability
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4796151
76,63,608

-- ---.

7993584984732000 .
12,05, 79,000 11,29,15,392

April to June, 2017

Repair service
-------------------------------------· ···--· ·- , _
2016-17 @40% 1607000 1516038 90962

3. A Show Cause Notice (SCN) No. IV/17-11/CDS/PI/2018-19 dated 24.03.2021 was,
therefore, issued to the appellant proposing recovery of service tax· amount of
Rs.76,63,608/- along with interest under Section 73(1) and Section 75 of the Finance Act,
1994, respectively. Imposition of penalties under Section 76, Section 77(1)b), 77(1)c),
77(1) (d) & 77(1) (e) and Section 77(2) as well as penalty under Section 78 of the Finance
Act, 1994 were also proposed.

4. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.76,63,608/- was confirmed alongwith interest. Penalty u/s 76 was dropped,
However, penalty of Rs.10,000/- each under Section 77 (1) & under Section 77(2) was
imposed alongwith penalty of Rs.76,63,608/- under Section 78 of the F.A., 1994.

5. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

► The adjudicating authority had not considered the exemptions available ·to the
Governmental Authority/ Local Authority stated at Entry No.-12/13/14/25/39/54
of Notification· No 25/2012 Dated 20-06-2012 as the services are provided by
appellant to Government against Govt GO's. Therefore, the tables stated above.
are wrong and not correct.

UP Jal Nigam has been constituted in 1975 as Uttar Pradesh Jal Nigam through
Uttar Pradesh Water Supply and Sewerage Act, 1975 and thus, UP Jal Nigam
including C&DS is covered in the category of Governmental Authority and

. engaged mainly in water supply and other public utility services and also Local
Authority as its Service Tax Registration is based on PAN No which is
AAALU0256CS, where "" denotes the Local Authority. Project Manager
Unit-41, C &D.S., U.P. Jal Nigam (U)

Unit 41, C&DS, UP Jal Nigam is the Governmental /Local Authority receive funds
between for the category of Works Contract Services but the "Funds" issued by .
Govt. GO'S (called as Shashanadesh) for construction of a structure through
which Govt social welfare schemes and public necessary amenities are created:
The appellant is providing construction related services in Govt Projects as per
Govt GO'S which falls in the category of works contract services and such works
are exempted from the purview of service tax vide Sr. No. 12/13/14/25/39/54 etc
of. Notification No. 25/2015 dated 20.06.2012. We are governmental/ Local
Authority and since we are not liabl.e for service tax so there · ~~tention to

. . . . . . ad vn,> ..way and deteravely evens umsston of $2a$&g718"
information/reply etc. and also there r-:io questions of evad~,fl · l1abti'rs·

s%@,

6
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► All the GO' were issued for total cost which includes the supply of material and
supply of goods, and thus, the services rendered against these Govt GO's are
always works contract services which are exempted in service tax by vide SI No.
12/13/14/25/39/54 etc of notification no. 25/2015 dated 20.06.2012.The
appellant was registered with the Service Tax Department for payment of Service
Tax· under the category of Works Contract Service. They had already made the
payment of service tax, at applicable. rate and in fact they had also made the
payments of service tax under ·protest on services which are non taxable in
nature. The funds received for works contract services for public utility services
were non-taxable in service tax laws. Funds we,·e given for the purpose of
Construction serviced in Govt. Projects as per the Govt G's norms and thus
Liltimately work contract services are provided to the Govt.

> The C&DS , UP Jal Nigam is also a Local Authority as indicated by is PAN NO and
UP Jal Nigam has been constituted in 1975 as Uttar Pradesh Jal Nigam through
Uttar Pradesh Water Supply and -Project Manager _ Unit-41, C. 8 D.S. U.P. Jal
Nlgam (u) Sewerage Act, 1975 and thus, UP Jal Nigam including C&DS is covered. .
in the definition of Governmental Authority when.engaged in providing services
of water supply and other public utility services and when provide other statutory
functions , it is also local authority and the same is stated· in its Service Tax
Registration which is based on PAN No which is AAALU0256C,where "L" denotes
the Local Authority. Copy of constitution of UP Jal Nigam is submitted.

.,... AII the construction works as per Govt GO's are for total cost which includes both
cost of material and cost of labour and thus, the services of appellant are covered
in category of works contract services. These works contract service are provided
against Govt GO's /Sasnadesh. Thus, all the works contract services provided by
the appellant to Govt Deptt are always exempted in service tax and therefore, the
question of tax liabilities on the apellant does not arise in this OIO.

r All the works contract Services provided by appellant to Govt deptt are covered
in the category of "works contract services provided by Local Authority to Govt
vide the Govt GO's/ Sasnadesh which are other than services specified in sub­
clauses (i),(ii) and (iii) of clause (a) of section 66D of the Finance Act, 199LI ", are:
exempted in service tax vicle entry no.54 of Mega Exemption Notification No
25/2012 dated 20.06.2012. Therefore, inquiry initiated in respect of Ahmedabad
unit to pay service tax was wrong and not sustainable in law.

The construction or construction related services etc provided by the sub­
contractor to the appellant in relation to, any moveable or immoveable property

· falls in the category of: Works Contract Service. Therefore, all the "work sub-letted
by appellant to sub contractor for supply of material plus labour fall in the
category of works contract services. As per Entry No. 29 of Notification No.
25/2012-Service Tax dated- 20th June 2012, (h) "Sub-contractor providing

~',' ,"se,vices by way of works contract to another con tractor providing works contract
/$%3,_·services which are exempt; Therefore, works contract services provided by Sub­. '/ 5g+? .-·

s?i tg%?3j {contractor to appellant are exempted from service tax, because, the$$2' rosavorssore coat sres rove«a » ms ow-caoso«av\. · ·"j·, a .s'·' X
>
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. (UP Jal Nigam), Ahmedabad are already exempted. Thus, work order issued for
subletting of these works contract services are always exempted in service tax.
Therefore, appellant is also not liable to pay any service tax under reverse charge
law of service tax.

The Appellant has complied with law and procedures, including payment of
se1-vice tax. Thus, the proviso to section 73 (1) of Finance Act, 1994, is not rightly·
invoked for raising the demand for service tax against the appellant. The
extended period for recovery of Service Tax was wrongly invoked and the SCN is
not sustainable under the proviso to Section 73(1) of the Finance Act, 1994.
Therefore, the service tax amount of Rs.76,63,608/- is not recoverable from the
appellant under proviso to Section 73(1) of the Finance Act, 1994 read with

. Section 75 of the Finance Act,1994.

Similarly, the appellant are not liable for any penalty under Section 78 Finance
Act,1994 as they were not liable for any payment of service tax. When there is no
suppression of material facts hence imposition of penalty under Section 78 of the
Finance Act 1994 does not arise.

> Section 77 of the Finance Act 1994, deals with penalties that are levied on those
assesses who are found to have contravened or violated any of the provisions or
rules laid down by the Act. Since,the appellant has provided the documents as
required under the Finance Act, 1994 and rules made thereunder, therefore, are
not liable for imposition of any penalty.

► Neither has the appellant violated the provisions of Section 66B, 67 and 68 of
Finance Act, 1994 and Rule 6 of the Service Tax Rules, 1994. Hence, appellant is
not liable for penalty under Section- 77(2) of the Finance Act, 1994 read with
Section 174 of CGST Act 2017. Since the appellant has not violated the provisions
of Section 70 of Finance Act, 1994 and Rule 7 of the Service Tax Rules, 1994,
hence, they are not liable for imposition of late fee/amount under Section 70 of·
Finance Act, 1994 read with Rule 7 (C) ibid read with Section 174 of CGST Act,
2017.

► The demand, interest, penalties and late fees therefore needs to be set-aside.

6. Personal hearing in the matter was. held on 01.09.2023. Shri Chandra Mohan
Pathak, Advocate, Shri Rajeev Kumar Katheria, Project Manager, Shri Sanjay Kumar,
Accountant appeared for personal hearing. They reiterated the submissions made in the
appeal and handed over additional written submission with supporting documents.
They submitted that the appellant provided services for construction of Government
Navodaya Vidhyalaya, which are exempted under Sr.No.39 of Notification No. 25/2012­

ST. They referred to few orders passed by various adjudicatinga03pellate authorities
wherein, in similar circumstances the demands have been dopedTherefore, they
requested to set-aside the impugned order and to allow the ad/j&al. j.

"{ s } -!E: le E±;A\4g «7>8
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7. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum as well as the
additional submissions made during personal hearing. The issue to be cleciclecl in the

present case is as to whether the service tax demand of Rs.76,63,608/- confirmed
alongwith interest and penalties in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise?

7.1 It is observed that the department is not disputing the classification of service nor
is it disputing the fact that the services rencle1·ecl were to the Governmental Authority.
The appellant has provided services to the Javahar Navoday Vidhyalaya (JNV) in various
parts of Gujarat state for construction of boundary wall and various other construction
activities. The adjudicating authority has observed that the construction services
provided to JNV does not fall under Entry No.13 of Notification No.25/2012-ST dated
12 06.2012. He though observed that the said services falls under Sr.No.12 (A4) (earlier Sr.
Nc. 12) of Notification No. 25/2012-ST dated 12.06.2012. However, he held that since
entry no. (a), (c) & (f) of the aforesaid notification was withdrawn vide Notification.
No 06/2015-ST dated 01.03.2015 hence, the appellant is not eligible for the exemption
under Sr. No. 12(A4). He also held that in terms of Notification No. 09/2016-ST dated
01.03.2016, this entry was re-introduced wherein exemption was partially resorted but
the condition specifically stated that the contracts to provide the said service should
have been entered into before 01.03.2015 and appropriate stamp duty is also to be
discharged before 01.03.2015. As the contracts listed above were entered after
01.03.2015, the exemption is not eligible to the appellant.

7.2 The appellant however have claimed that all the above works contract falls· under
Serial No.12, 12A of Notification No.25/2012-ST dated 20.06.2012, hence exempted.
They claim that the appellant is a governmental authority and the services were rendered
to a governmental authority hence in terms of Entry No. SL! they are exempted. I have.
gone through the documents submitted by the appellant in support of their contention.
I find that the appellant (Construction & Design Service 'C8DS' in short) is a part of UP
Jal Niagm. The UP Jal Nigam is a Public Health Engineering Department created in 1927
to p1 ovicle drinking water supply and sewerage facilities in Uttar Pradesh. It is a Public
Sector undertaking of the Government of U.P. The appellant firm is a branch of the UP
Jal Nigam. The appellant firm provides wide range of services like pre-engineering,
feasil.1ility studies and detail.eel project reports, Engineering design and Consultancy
services, Civil & structural construction for public sectors. The appellant is holding
service tax registration No.AAA\LUO256CS052 where 'L' as per the nomenclature
denol es 'Local Authority'.

7.3 Similarly, I find that the services were rendered to Javahar Navoday Vidhyalaya .
(JNV) and are government run schools. They are fully residential and co-educational
schools affiliated to Central Board of Secondary Education (CBSE). Budget for all the
activities at JNVs are provided by the Ministry of Education. They offer free education to
talented children from Class-VI to XII. They provide free boarding and lodging, expenses

aa,uniforms, text books, stationery, to and fro rail and bus fare to students. However, a
ps"}t tee @ Rs. 200/- per month is charged from students of Class-. IX to XII as

;~.(~~ .· _tti.cl ..~.~h.;:~a Vikas Nidhi. The .students beloJ1ging to SC/ST categories, girls, disabled
keg ,,th#odes and children of the famlies Below Poverty Lune (BP) are exempted om+·Ser8
·"rt#s y o.z.
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payment of this fee. Thus, I find that JNV is also a government run institution which·
provide free education to students and is run by the Ministry of Education. They are
located in rural areas across the country and the State Govt. has to offer cost free land
and rent free temporary buildings for the setting up of a Navodaya Vidyalaya.

7.4 The appellant has rendered construction services like construction of Boundary
Wall at JNV Ahmedabad, Re-construction of Boundary Wall and Additional work at JNV,
Amreli, Construction of Phase-A at JNV Ahmedabad. I find that all these construction
activity was undertaken for the governmental authority as defined under clause (s) of the
definition. The "governmental authority" means a board, or an authority or any other
body established with 90% or more participation by way of equity or control by

Government and set up by an Act of the Parliament or a State Legislature to carry out
any function entrusted to a municipality under article 243W of the Constitution. The JNV
are established and controlled by Central Government and their basic function is the
promotion of education. As per Article 243W of the Constitution, the functions entrusted
to a municipality also includes promotion of cultural, educational and aesthetic aspects.
Javahar Navoday Vidhyalaya (JNV) are run by the Navodaya Vidyalaya Samiti (NVS), an
autonomous organization under the Ministry of Human Resource Development,
Department of School Education & Literacy, Govt. of India. The Chairman of the Samiti is
the Hon'ble Minister of Human Resource Development. The Samiti functions through an
Executive Committee under the Chairmanship of Hon'ble Minister of HRD. Thus, I find
that JNV is a local school, governed by the HRD and their aim is to provide good quality
modern education to the talented children predominantly from the rural areas; to
progressively bring students from one part of the country to another in each school to
promote national integration and enrich the social content.

7.5 To examine the exemption relevant text of the said notification is reproduced
below:.­

Notification No.25/2012-ST dated 20.06.2012

12. Services provided fo the Government, a local authority or a governmental
authority by way of construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) a civil structure or any other original works meant predominantly for use
other than for commerce, industry, or any other business orprofession;

(b) a historicalmonument, archaeologicalsite or remains ofnational importance,
archaeological excavation, or antiquity specified under the Ancient Monuments and.
ArchaeologicalSites and Remains Act, 1958 (24 of1958);

(c) a structure meant predominantly for use as (i) an educational, (ii) a
clinical, or (iii) an art or cultural establishment;

canal, dam or other irrigation works,· ~¾;:-~ ·

/J,) 0C°' '"<1 ',- .:--c.• I ~S" '~ ~....,_ ,. •~J •,:- ,

er eeemoe coo«onor oo or @ vaer so ii#@veg@ermenu
sewerage treatment or oeooto s jkrpu
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(f} a residential complex predominantly meant for self-use or the use of their
employees or otherpersons specified in the Explanation 1 to clause 44 ofsection 658ofthe saidAct;

7. 6 .In the above entry, items (a), (c) and (f) was omitted vide [Notification No.
6/2015-S.T., dated 1-3-2015]. However,• vicle Section 102 of the Finance Act, 2016,
special provision was inserted, wherein retrospective exemption was provided to certain
cases relating to construction of Governm.ent buildings. Section 102 is reproduced
below;

SECTION 102. Special prov1sto11 for exemptio11 in certain cases relating to
construction of Government buildings. - (1) Notwithstanding anything contained in
section 668, no service tax shall be levied or collected during the period commencing
from the 1st day ofApril, 2015 and ending with the 29th day of February, 2016 (both
days inclusive], in respect of taxable services provided to the Government, a local
authority or a Governmental authority, by way ofconstruction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation or alteration of·-

(a) a civil structure or any other original works meantpredominantly for use other than
for commerce, 1i1dust1y or any other business orprofession;

(b}a structure meantpredominantly for ase as -

(i) an educational establishment,·

(ti) a clinical establishment; or

(tii)an art or cultural establishment;·

(c) a residential complex predominantly meant for self-use or for the use of theti­
employees or other persons specified in Explanation 1 to clause (44) ofsection 658 ofthe saidAct; ·

under a contract entered into before the 1st day ofMarch, 2015 and 011 which
appropriate stamp duty, where applicable, had been paid before that date.

/tines.
2) Refund shall be made ofall such service tax which has been collectedbut .which
would not have been so collected had sub-section (1) been in force at all the material

() Notwithstanding anything contained in this Chapter, an application for the c!atin.of
1efund a/service tax shall be made within a period ofsixmonths from the elate on which
the Finance Bill, 2016 receives the assent ofthe President:

7.7 Thereafter vide Notification No.09/2016-ST dated 01.3.2016 after entry 12, with
effecl from the 1st March, 2016, the following entry shall be inserted, namely -

"./2A. Services provided to the Government, a local authority or a governmental authority
by way of construction, erection, commissioning, installation, completion, fitting out,
repair, maintenance, renovation, or alteration of-

(a) a civt! structure or any other original works meant predominantly for use
other than for commerce, industry, or anyother business orprofession;

(b) a structure meant predominantly for use as (i) an educational, (ii) a
clinical, or (iii) an art or cultural establishment; or·

. --~''c· _, ......,() a residential complex predominantlypgaft%Joi.selfysge or the use of heir
employees or other persons specifiedm th Exp9far, ajjt-to clause (44) ofsectwn
6.'i B ofthe saidAct,- i· t~-- .,1~;\: .. _)r:_ '?. l°' Jp rae 9]di y.... ..-"46

v A
...."'_,!._.,,.....
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under a contract which had been entered into prior to the 1st March, 2015 and on which
appropriate stamp duty, where applicable, had been paidprior to such date:

provided that nothing contained in this entryshall apply on or after the 1stApril, 2020;%;

7.8 From the nature of work carried out by the appellant for JNV, I find that the
appellant were mainly entrusted the contract of construction, repair, renovation, or
alteration of a structure meant predominantly for use as (i) an educational establishment.

7.9 In terms of serial no.12 clause (a) of the Notification No.25/2012-ST dated
20.06.2012, the services provided to the Government, a local authority or a
governmental authority by way of construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of a structure
meant' predominantly for use as (i) an educational establishment are exempted. As the. .
services were rendered to JNV which is a governmental/local authority, I find that there
is no bar in extending the exemption to the appellant.

8. Another ground for rejecting the exemption was· that the contracts entered were
not prior to 01.3.2015. I find that the appellant has submitted a copy of contract No.F.2­
40(37)/2007-NVS(W) Phase-A dated 04.04.2008 wherein the Construction of Phase-A
Works at JNV-Ahmedabad (Gujarat) was granted for Rs.696.16 Lacs. However, this
contract was modified for administrative and expenditure sanctions and the same
contract was re-assigned in 25.06.2015 vide Contract No. F.2-40(37)/2007- NVS (W) Ph­
A/183 dated 25.06.2016, wherein it is mentioned that the current contract is in
modification of original contract dated 08.4.2008. As the services are rendered by the
governmental authority to _another governmental authority, I find the same are
exempted as the intent of the government was never to tax the basic amenities.

9. Accordingly, I find that the service tax demand of Rs.76,63,608/- is not sustainable
in law. When the demand does not sustain there is no question of recovering the interest
and imposing penalties thereon.

10. In light of above discussion, I set-aside the impugned order and allow the appeal
filed by the appellant.

The appeal filed by the appellant stands disposed off in above terms.

Date:2209.2023
Atesed 4ow
%a»%-

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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~Y. RPAD/SPEED POST

To,

Mi/s. Construction & Design Services,
Sector ET-19/33, CDS Unit 41,
Sterling City Near Water Tank,
Alimeclabacl-380058

The Additional Commissioner
CGST, Ahmeclabacl North

Appellant

Respondent

I. The Principal Chief Commissioner, Central GST, Ahmeclabacl Zone.·
2. The Comrnissioner,· CGST, Ahmedabad South.
3. The Assistant Commissioner, CGST, Division-II, Ahmeclabacl North
4. The Assistant Commissioner (H.Q. System), CGST, Ahmeclabacl North.

For uploading the OIA)
5.Guard File.
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